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PLAINTIFF'S RESPONSE TO

DEFENDANT'S SECOND MOTION FOR SUMMARY JUDGMENT

AND CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT
In its Second Motion for Summary Judgment, defendant contends that it has proven that Kapche is not substantially 

limited in any major life activity as a matter of law. For example, Defendant argues that if Kapche can eat at all, he is not 

substantially limited in the major life activity of eating. Needless to say, Defendant is misstating the appropriate legal standard 

because Kapche need only establish that he is substantially limited as compared with the average person in the population with respect 

to that major life activity. 

With this pleading, Kapche will establish not only that there is evidence in the record creating a genuine issue of material fact as to whether he is substantially limited in a major life activity, but that the record establishes such a substantial limitation as a matter of law. In Section I, Kapche will provide the appropriate definitions and legal standards for making this determination. In Section II, Kapche will provide irrefutable evidence that he is, in fact, substantially limited in a major life activity even when taking mitigating measures into consideration.  At the very least, this evidence creates a genuine issue of material fact with respect to this issue. 

I.

THE APPROPRIATE LEGAL STANDARD

The ADA prohibits discrimination by employers against a "qualified individual with a disability because of the disability of such individual in regard to job application procedures, the hiring, advancement, or discharge of employees, employee compensation, job training, and other terms, conditions, and privileges of employment." 42 V.S.C. § 12112(a); see also TEX. LAB. CODE ANN. § 21.105. To prevail on a claim under the Act, a plaintiff must prove that (1) he has a "disability," (2) he is "qualified" for the position in which he seeks employment, and (3) an adverse employment decision was made because of his disability. Kapche v. City of San Antonio, 176 F .3d 840,842 (5th Cir. 1999). The only element at issue in this pleading is whether Kapche has presented sufficient evidence to create a fact issue as to whether his insulin dependent 

diabetes qualifies as a "disability."(1) 
The statute defines disability as: (A) a physical or mental impairment that substantially limits one or more of the 

major life activities of such individual; (B) a record of such an impairment; or (C) being regarded as having such an impairment.2 42 U.S.C. § 12102(2). 

The Fifth Circuit has adopted a three-step test to determine whether a plaintiff has a disability under the ADA. First, the Court must determine whether the plaintiff suffered from a physical (or mental) impairment. Next, the Court must identify the life activity upon which the plaintiff relied and determine whether it constitutes a major life activity. Third, the Court should decide whether there is a fact issue as to whether the plaintiff’s impairment substantially limited the major life activity identified in step two. R.J. Gallagher Co., 181 F.3d at 653-55; see also Colwell v. Suffolk County Police Dept., 158 F.3d 635,641 (2d Cir. 1998). 

The determination of whether an individual is disabled, i.e., whether his impairment substantially limits a major life activity, is "made with reference to measures that mitigate the individual's impairment." Sutton v. United Air Lines, Inc., _U.S. -,119 S.Ct. 2139, 2143,- L.Ed.2d -(1999); R.J. Gallagher Co., 181 F.3d at 653-54 .However, "the effects of those measures -both positive and negative -must be taken into account when judging whether that 

________________________________________________________________________________________________________________________________________

(1) Kapche objects to the Court diverging from the clear mandate of the Fifth Circuit by requiring the parties to litigate the issue of disability first. The Fifth Circuit's instructions could not have been more clear in that the Court was to first: 

determin[e] whether today there exists new or improved technology -not available at the time [Chandler/Daugherly] were decided -that could now permit insulin-dependent diabetic drivers in general, and Kapche in particular, to operate a vehicle safely. ...Therefore, if the district court finds a sufficient factual basis for overcomino the /2er se rule of Chandler/Dauaherlv, that court should open discovery (or conduct a full blown merits trial) for a determination of Kapche's qualification to perform all of the essential functions of the job. 

Kapche, 176 F.3d at 847 (emphasis added).

(2) Kapche maintains that the Court has committed reversible error by refusing to allow Kapche leave to amend and allege that he was "regarded as'' disabled by Defendant. It is clear that in the trilogy of opinions that were handed down on June 22, 1999, the United States Supreme Court did more than just explain that mitigating measures must be considered; rather, as the Fifth Circuit recently explained, the Supreme Court significantly expanded the definition of the "regarded as'' prong as well. See R.J. Gallagher Co., 181 F.3d at 656 (citing Sutton, 119 S.Ct. at 2149-50 and Murphy, 119 S.Ct. at ). Accordingly, as the Fifth Circuit has repeatedly held, leave to amend should have been freely granted. Marrero v. City of Hialeah, 625 F.2d 499,512 (5th Cir. 1980); see also F.D.I.C. v. Conner, 20 F.3d 1376, 1386 (5th Cir. 1994) (reversing trial court for refusing to allow leave to amend) 

Put simply, there was no need for Kapche to plead "regarded as'' because of existing cases and EEOC regulations. To do so would have been the proverbial "shotgun" pleading so despised by the federal judiciary. Kapche responsibly, and in good faith, relied upon the very authority this Court referenced in allowing Kapche to replead with "mitigating measures." There should be no double standard when it comes to "regarded as.'' 

person is 'substantially limited' in a major life activity and thus 'disabled' under the Act." Sutton, 119 S.Ct. at 2146 (emphasis 

added). The Supreme Court has explained: 

The use of a corrective device does not, by itself, relieve one's disability. Rather, one has a disability under subsection A if, notwithstanding the use of a corrective device, that individual is substantially limited in a major life activity [I]ndividuals who take medicine to lessen the symptoms of an impairment so that they can function [may] nonetheless remain substantially limited. ...The use or nonuse of a corrective device does not determine whether an individual is disabled; that determination depends on whether the limitations an individual with an impairment actually faces are in fact substantially limiting. 

Sutton, _U.S. at-, 119 S.Ct. at 2149.

II.

KAPCHE IS DISABLED AS MATTER OF LAW

Applying the foregoing legal principles, there is simply no doubt but that Kapche is disabled for purposes of the ADA. At the very least, Kapche has produced more than a scintilla of evidence demonstrating that his physical impairment, even taking into account mitigating measures, substantially limits certain major life activities as compared to an average person in the population. (3) 
A. KAPCHE SUFFERS FROM A PHYSICAL IMPAIRMENT 

Kapche clearly satisfied the first prong of the definition -that is, he has a physical impairment. It is undisputed that at the time the adverse employment action was made, Kapche had insulin dependent diabetes -a condition which he still has to date. His treating physician, Dr. Brian R. Tulloch, has submitted a Declaration which describes Kapche's condition which has been the same since the day he was first diagnosed: 

Jeff Kapche has Type 1 diabetes mellitus, a condition in which the 

auto-immune system of the body has completely rejected the cells of in the pancreas which make insulin. As a result, Jeff must inject himself several times a day with insulin and maintain a strict diet and exercise regimen to keep his blood sugar levels within a physiological range. ...

(Exhibit "A").

________________________________________________________________________________________________________________________________________

3 Attached to this Motion is the following competent summary judgment evidence: 

Exhibit "A" -Declaration of Dr. Brian R. Tulloch 

Exhibit "B" -Deposition of Dr. Brian R. Tulloch 

Exhibit "C" -Declaration of Dr. Phillip D.K. Lee 

Exhibit "D" -Deposition of Dr. Phillip D.K. Lee 

Exhibit "E" -Declaration of Jeff Kapche 

Exhibit "F" -Deposition Jeff Kapche 

Dr. Tulloch further explains Kapche's diabetes in his deposition 

A. 
There are two kinds of diabetes, the very much more common second kind, which is one like his sister will be suffering from in the next 20 years, is a condition where the blood sugar just slowly rises in the middle years, 45 to 65. Very slowly they have evidence of high blood sugar, which means they don't sleep at night from passing a lot of urine, they lose weight; and we find the sugar is about two to three times normal. Those people can be treated with diet and exercise and oral medications. And often the blood sugar will come down under that form of control for 5 to 15 years. 

Q.
 Is that what is referred to as adult onset? 

A. 
Adult onset or Type 2 diabetes. The second form, which we call Type 1, is much more rare. About 5 percent of our population have Type 1. 95 percent have Type 2. And this is a condition where usually under the age of 30, the immune system decides that the cells in the body that make insulin --these in the pancreas like all the beta cells --the cells in the body that make insulin are foreign. And so they react to them the same way they would to a transplanted kidney or to an invading bacteria. And the antibodies that are made to the pancreatic beta cells pretty well destroy the ability to make insulin over about three years. After that, the individual who has Type 1 diabetes is dependent on a supply of insulin from the outside. 

Insulin is a small polypeptide hormone which is digested by the gastric juices, so it has to be given by another way. We've tried it as a snuff, we've tried it as a powder in the lungs, but most regularly it's 

given as an injection. And certainly in the early days, it was only .given as an injection. 

In that setting, there are different kinds of insulin which act after an injection for different times. And so the art of the physician is to help the person mix a certain quantity of short-acting insulin which covers the meal he's just eaten with a certain quantity of long-acting insulin which will keep his blood sugars under control until his next dose of insulin. And some people need three doses of insulin. Some people can get by with one. Some people need four doses of insulin throughout the day. 

And, again, the method by which the patient checks is by having a home glucose monitor. 

This is a little system which with a finger stick of blood produces a number. And the number relates to the blood sugar. 

Q. 
Yes, sir. 

A. 
And a perfect blood sugar is around about 80 to 120. And multiples of a hundred are slightly abnormal, more abnormal, seriously abnormal, and then very seriously abnormal for 200, 300, 400, 500. 

And then if we look at low blood sugar, fractions of a hundred become relevant. So 50 would be a little bit low, 25 would be seriously low, and 12 Y2 would be low enough to cause a seizure. 

And, again, the subjects become quite good at detecting when they're at 50 and bumping themselves back up again so they don't get to 25 and 12 Y2. 

Well, so to summarize, Jeff is a Type 1 diabetic who's had diabetes for 16 years roughly. 

(Exhibit "B" at 13:9 to 16:4).

The foregoing indisputably demonstrates that Kapche has a physical impairment because Type 1 diabetes is a "physiological disorder, or condition ...affecting one or more of the following body systems: neurological, musculoskeletal, special sense organs, respiratory (including speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and endocrine." 29 C.F .R. § 1630.2(h)(1). 

B. KAPCHE'S IMPAIRMENT AFFECTS LIFE ACTIVITIES THAT ARE "MAJOR" 

Kapche has also satisfied the second prong of the definition -that is, a major life activity is affected by his impairment. The Supreme Court in Bragdon explained that "'[t]he plain meaning of the word "major" denotes comparative importance' and 'suggest[s] that the touchstone for determining an activity's inclusion under the statutory rubric is its significance.'" Bragdon v. Abbott, 524 U.S. 624, 118 S.Ct. 2196, 2205, 141 L.Ed.2d 540 (1998)). It simply cannot be disputed that eating is a major life activity. Importantly, Defendant does not even attempt to argue otherwise. To do so would be futile in light of the extensive authority holding that eating is a major life activity. Weber v. Strippit, Inc., 186 F.3d 907,914 (8th Cir. 1999); Forest City Daly Housing, Inc. v. Town of North Hempstead, 175 F.3d 144, 151 (2nd Cir. 1999); Erjavac v. Holy Family Health Plus, 13 F.Supp.2d 737,746-48 (N.D.Ill. 1998); Coghlan v. H.J: Heinz Co., 851 F.Supp. 808 (N.D.Tex.1994) (Kendall, J.); Shirley v. Westgate Fabrics, Inc., 1997 WL 135605, at *3 (N.D. Tex. 1997) (Fitzwater, J.). Likewise, caring for oneself is a major life activity. Riel v. Electronic Data Systems Corp., 99 F.3d 678,682 (5th Cir. 1996) (caring for oneself) (citing 29 C.F.R. § 1630.2(i)). 

C. KAPCHE'S DIABETES SUBSTANTIALLY LIMITS THOSE MAJOR LIFE ACTIVITIES 

Finally, Kapche has presented sufficient evidence to satisfy the third prong of the defInition -that is, he is substantiall~ limited in the identified major life activities of eating, caring for oneself and metabolizing food.(4) The ADA does not define "substantially limits," however, the Fifth Circuit relies upon the EEOC regulations promulgated to implement the ADA when applying the term. See Gonzales v. City of New Braunfels, Tx, ex reI. New Braunfels Police Dept., 176 F.3d 834, 836 (5di Cir. 1999). Accordingly, "substantially limits," when applied to any life activity other than working, is defined as "[u]nable to perform a major life activity that the average person in the general population can perform" ill "[s]ignificantly restricted as to the condition, manner or duration under which an individual can perform a particular major life activity as compared to the condition, manner, or duration under which the average person in the general population can perform that same major life activity." Foreman v. Babcock & Wilcox Co., 117 F.3d 800,805 (5th Cir. 1997) (citing 29 C.F.R. § 1630.2(j)(1)) (emphasis added). Factors for determining whether an individual is substantially limited in a major life activity are: (1) the nature and severity of the impairment, (2) the duration or expected duration of the impairment, and (3) the permanent or long term impact, or expected long term impact, of the impairment. Id.; see also Gonzales, 176 F.3d at 836. 

Accordingly, one must compare Kapche's limitations with the average person in society. Kapche testified that the manner in which his treated diabetes affects his life has been the same ever since he first discovered that he had diabetes. (Exhibit "E"). Accordingly, the testimony of his current treating physician, Dr. Tulloch, and his treating physician at the time that he was rejected by Defendant, Dr. Lee, is virtually identical. The doctors testified about Kapche's consistent limitations over the past 16 years: 

Q. 
You were talking about the tremendous commitment that Jeff Kapche has to make, and you referred to your declaration. Can you describe to me just how his condition and keeping it under control is --how 

________________________________________________________________________________________________________________________________

(4) Plaintiff agrees that the record demonstrates that he is not substantially limited in the major 

life activities of seeing, eliminating waste and sleeping. 

his daily life activity is affected as compared to an average person in society? And to be more specific. 

A.
I'll have to summarize an average person like you and me and Mr. Moreno, we get up in the morning and we have breakfast and we go through our regular professional commitment. We exercise before work or after work, and we go to bed. And we have some meals during the course of the day. And our blood sugar is automatically regulated whether we have no meals or whether we take our wives out for a dinner and eat too much. 

In contrast, Jeff would wake up; and the first thing he would wonder is what's my blood sugar like this morning. Because I have him on a dose of long-acting insulin, we guessed at those from last night. So he would do a finger stick sometime before breakfast. And depending on the result of that finger stick, he would decidy how much to vary his dose of insulin from the value that we normally have 

(Exhibit "B" at 46:9 to 47:8). Dr. Tulloch further explains how limited Kapche is in his treated condition: 

Nonetheless, [Kapche] must live a somewhat different life from the 

average person since type 1 diabetes necessitates constant vigilance to avoid low blood sugar levels, a condition which can come on quite suddenly and lead to altered mental status. 

Since diabetes that is not well controlled can result in either dangerously high or low blood sugar levels, the goal in Mr. Kapche's treatment is to balance blood sugar within a safe range. The result is a delicate balancing act which Mr. Kapche must perform on daily, indeed hourly, basis. 

In pursuance of this, Mr. Kapche must monitor his blood sugar levels through awareness of body signals, the self administration of finger- stick blood sugar tests and, occasionally, of urine tests. The blood tests are done several times each day, the frequency depending on factors such as food, stress, exercise and the insulin regimen. The tests performed give Mr. Kapche information that allows him to make immediate adjustments to medication, nutrition, and activity level to maintain euglycemia (near normal blood sugar). ... 

As a result of his condition, Mr. Kapche must consider the impact of the diabetic status on the quantity and timing of his food. Both food and exercise can contribute to short and long-term medical changes for Mr. Kapche in different ways. To facilitate good glucose control, Mr. Kapche is therefore on a controlled diet and exercise schedule. He should eat foods that average people without diabetes eat only in moderation to avoid excessive elevation in blood sugar. Further, Mr. Kapche must eat regularly to prevent blood sugar fluctuations. When his blood sugar drops, Mr. Kapche must limit other activities in pursuit of the specific kinds of food that will bring blood sugar levels back to an acceptable range. Even with the insulin injections, Mr. Kapche must eat specific foods on a regular basis so that the blood sugar measured does not vary to life threatening levels. 

Mr. Kapche requires insulin, which he administers through injections since insulin, as a polypeptide hormone, cannot be taken by mouth without it becoming digested. Insulin administration is a dynamic process, the dose of which is adjusted throughout each day in response to the close monitoring of blood sugar. These requirement could be inherently life limiting since they modify his freedom to undertake physical commitments at times when compared to the average person in the general population. Anytime Mr. Kapche plans an event, whether recreational, social or religious, the activity must be planned around regular blood sugar monitoring and the ability to top up with food or calories as required to maintain euglycemia. 

Mr. Kapche must also take into account such other factors that affect blood sugar including timing, type, duration of exercise and the presence of illness or stress. Exercise puts down blood sugar, illness and stress generally raise blood sugar. In addition, he uses vigilance to avoid the long-term complications of diabetes which occur in the eye (cataracts, blindness), the kidney (renal failure), and the peripheral nerve (ulcers and ischemic gangrene of the feet). This requires self-assessment of body signals, as well as preventive action when the blood sugar changes. Accordingly, Mr. Kapche works to understand the effect of each potential derangement on this body, and makes adjustments throughout the day in the administering of insulin and physical activity. Since Mr. Kapche seeks tight control of his blood sugar because of his responsible position, he tests his blood sugar levels more often and makes more adjustments throughout the day than those diabetic subjects who might have opted for a looser control. When compared to the condition, manner and duration of an average person in the population, Mr. Kapche is significantly restricted in his activity to exercise and care for himself by the requirements of ensuring euglycemia. ... 

At this point, the prognosis for Mr. Kapche is that he will have type I diabetes for the rest of his natural life. There will be some accompanying limitations in life style since there is, at present, no cure that would replace the damaged pancreatic insulin-producing beta-cells, the source of insulin in nonnal subjects. While he controls his condition very well, he will always be limited somewhat by the means that are currently available to allow him euglycemic control. 

(Exhibit "A") (see also Exhibits "c" & "E").(5) 
Other federal courts have found that a person under such a regimen is substantially limited in the major life 

activities of eating, metabolizing food, and caring for oneself. For example, in Erjavac v. Holy Family Health Plus, 13 F.Supp.2d 737 (N.D.Ill. 1998), the court found that the plaintiff, an insulin dependant diabetic, was substantially limited in the major life activity of eating because the plaintiff:

must eat constantly to prevent blood sugar fluctuations. When her blood sugar drops, [the plaintiff] must stop all other activities and pursue the kinds of foods that will bring her levels back to normal. Viewing these facts and the reasonable inferences from them in [the plaintiffs] favor, they demonstrate that [the plaintiffs] "treated" diabetes substantially limits the major life activit[y] of eating ... 

ld. at 746-47. Notably, the court went on to state: 

Even with insulin injections, [the plaintiff] must eat specific foods on a constant basis so that her blood sugar does not drop to life- threatening levels. This "significantly restrict[s]" the "condition, manner and duration" of her eating as compared to the average person in the general population. ...Finally, being required to self-inject insulin and to monitor blood-sugar levels several times a day is inherently life-limiting because it so greatly restricts [the plaintiff's] freedom. Taking into consideration the severity, duration, and long- term impact of [the plaintiff's] diabetes in its treated form, see [29 C.F.R] § 1630(j)(2), it is severe (requires constant monitoring, self- injection ...), there is no evidence that it will ever be cured, and the long-term impact is that [the plaintiff's] fluctuating blood sugar levels will always put her life at risk, regardless of how vigilantly she monitors her condition. 

Id. at 747; see also Coghlan v. H..J: Heinz Co., 851 F.Supp. 808 (N.D. Tex. 1994) (Kendall, J.) (denying summary judgment in light of evidence that impairment affected eating and sleeping); Shirley v. Westgate Fabrics, Inc., 1997 WL 135605, at *3 (N.D. Tex. 1997) (Fitzwater, J.) (fact issue as to whether a treated insulin dependent diabetic is substantially limited in eating). 

This case is virtually indistinguishable from the foregoing cases which is not unexpected given the very nature of treating insulin dependent diabetes. Nearly all insulin dependent diabetics have the same requirements of injecting insulin, maintaining a strict diet and exercise regimen to keep their blood sugar levels within a certain physiological range. (Exhibit

_____________________________________________________________________________________________________

5 The Declarations of Dr. Tulloch, Dr. Lee and Kapche are straightforward. The foregoing is only an excerpt that is pertinent to this issue. Kapche directs the Court to the full text of the Declarations in lieu of regurgitating them in this pleading. (See Exhibit "A," "C" and "E"). 

"A"). Kapche clearly satisfies all three factors for substantial limitation (1) the nature and severity of the impairment is the rigid diet that must be monitored on an hourly basis that might still lead to low blood sugar levels, (2) the duration of the impairment is the rest ofKapche's life, and (3) the permanent or long term impact, or expected long term impact, of the impairment is self-explanatory from the testimony provided supra, and attached to this pleading. 

Defendant has thrown a red herring into the mix by suggesting that Kapche must be unable to eat, metabolize food or care for himself in order to be substantially limited. This is simply not the case. The Supreme Court teaches that the determination of whether an individual has a disability must be based upon "the effect of the impainnent on the life of the individual." Sutton, -U.S. at -' 119 S.Ct. at 2147 (emphasis added). While a substantial limitation should be a "considerable limitation," it must not be equated with "utter inabilities." Kirkingburg, -U.S. at -' 119 S.Ct. at 2168 (quoting Bragdon v. Abbott, 524 U.S. 624, 641, 118 S.Ct. 2196, 141 L.Ed.2d 540 (1998». 

CONCLUSION

"The trial court's task at the summary judgment motion stage of litigation is carefully limited to discerning whether there are genuine issues of material fact to be tried, not to deciding them. Its duty, in short, is confined at this point to issue-finding; it does not extend to issue-resolution." Gallo v. Prudential Residential Servs. Ltd. Partnership, 22 F.3d 1219, 1224 (2d Cir. 1994). Thus, "the evidence of the non-movant is to be believed, and all justifiable inferences are to be drawn in his favor." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S.Ct. 2505, 2513, 91 L.Ed.2d 202 (1986). The Court "may neither weigh the evidence nor make credibility determinations." Evans v. Ball, 168 F.3d 856, 859 (5d1 Cir. 1999). 

In this case, the only evidence submitted is Kapche's. Defendant has not placed any evidence in the record from its experts challenging the conclusions of Kapche and his two treating physicians. In short, the only person arguing that the limitations Kapche must endure are not substantial is the counsel for Defendant. This is interesting, to say the least, because before the Court granted summary judgment the first time in this case, Defendant's doctors went to great lengths to argue how serious and limiting Kapche's diabetes was. Now, Defendant argues that the condition is really not that serious or limiting at all. 

The evidence attached to this pleading demonstrates that Kapche is substantially limited in several major life activities. Accordingly, Kapche moves the Court to find that he is disabled as a matter of law. In the alternative, the summary judgment record certainly demonstrates a fact issue with respect to this material issue. 
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